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FEDERAL COMMUNICATIONS COMMISSION 9%;?
Washington, D.C. 20554 éba}?

In the Matter of

Section 257 Proceeding to GN Docket No. 96-113
Identify and Eliminate
Market Entry Barriers for
Small Businesses

LOCKEY FILE Copy URIGiNAL

REPLY COMMENTS OF FAYE BROWN-BLACKWELL, KZWA-FM

On September 27, 1996, Ms. Faye Brown-Blackwell, majority
owner of KZWA-FM in Lake Charles, Louisiana filed comments in the
above-captioned proceeding. These Reply Comments incorporate
additional material to be included in the file, regarding the
activities of Kent Foster. Ms. Blackwell, an African American
female, contends that Mr. Foster, a former Ronald Reagan appointee
and telecommunications financier, agreed to finance her award and
operation of the station as majority stockholder but balked on that
agreement. Ms. Blackwell made her own arrangements to finance the
station and save the license from default, and took possession of
corporate stock for her contribution. Although Mr. Foster has not
contributed the agreed finances, he seeks to revoke Ms. Blackwell’s
shares and dilute her equity interest.

In the original Comments, Ms. Blackwell contends that her un-
investigated complaints to the Federal Communications Commission of
Mr. Foster’s apparent abuse of the Commission’s process is a
barrier to her broadcast ownership. In addition, she contends that
Mr. Foster is the real party in interest, not his mother and sister
who were installed as minority shareholders. Also, Ms. Blackwell

presents allegations of evidence that Mr. Foster had planned to

QLA 1A A
M5 v

3404avien



covertly seize ownership of the station and resell it immediately
in apparent violation of the Commission’s anti-trafficking rules.

Ms. Blackwell re-emphasizes herein the necessity for the
Commission to effectively enforce its rules and to investigate
substantiated complaints that could affect the public interest.
She also urges the Commission to investigate more adequately the
financial qualifications of applicants for telecommunications
licenses.

HARM TO THE PUBLIC INTEREST

Attached as Exhibit A is Arbitron ratings information for the
two markets served by KZWA, Lake Charles, Louisiana and Beaumont-
Port Arthur, Texas. The numbers demonstrate that the station is
ranked first among various demographic segments. If the Commission
does not investigate and rectify the allegations against Kent
Foster, and the Louisiana Court does not rule in favor of Ms.
Blackwell, the ownership of the station would no longer be African
American. Furthermore, Kent Foster may be able to "traffic" the
station as he had intended to an entity which is not likely to be
entrenched in the community, and not likely to be as sensitive to
the public interest.

FINANCIAL QUALIFICATIONS OF LICENSEES

Attached as Exhibit B are documents regarding the financial
commitments relied upon by Ms. Blackwell in certifying her
financial qualifications as station owner. The documents
demonstrate that Kent Foster, his sister and his mother represented
that they were able to and intended to provide the finances needed
by the B&C Broadcasting (the corporate owner). Despite continued
assurances, however, neither party provided the money as agreed.
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Other documents included in that exhibit reveal that Kent Foster
has run afoul of Commission rules in the past. Specifically, he
has before pledged money to a communications owner only to renege

on his commitment.

FCC ENFORCEMENT OF RULES

Ms. Blackwell has repeatedly complained to the Commission
concerning Kent Foster’s apparent abuse of the Commission’s rules.
Specifically, Ms. Blackwell has alleged that Mr. Foster (and by
extension his sister and mother) may not have been financially
qualified to agree to lend the money for the station. Also, Ms.
Blackwell contends that Mr. Foster set up his sister and mother as
a "front" for his real ownership interest. Finally, she contends
that Mr. Foster had taken steps to sell the station before it even
went on the air in apparent contravention of the anti-trafficking
rules. The Commission, however, has turned a deaf ear.

CONCLUSTION

These Reply Comments introduce additional supporting material
and re-emphasizes the necessity for the Commission to more
aggressively enforce its rules. Failure of the Commission to act
on substantiated complaints jeopardizes the public interest. More
importantly, it acts as a significant barrier to the entry of
minorities and women into the telecommunications marketplace.

Respectfully submitted,

Thomas A. Hart, Jr., Esqg.
GINSBURG, FELDMAN AND BRESS
1250 Connecticut Ave., N.W.
Suite 700

(202) 637-9000 (phone)

(202) 637-6662 (fax)
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Did You Know?

KZWA-105.3

[AY
#1 With Adults 18-34(Monday-Sunday 6a.m.-12 midnight

#1 With women 18-34(Monday-Sunday 6a.m.-12midnight)
#1 With Adults 18-34(weekends 6a.m.-12 midnight)
#1 With Adults 18-49(weekends 6a.m.-12 midnight)
#2 With Adults 18-49(weekends 6a.m.-12 midnight)
#2 With Adults 18-49(Monday-Sunday 6a.m.-12 midnight)
#2 With Men 18-34(Monday-Sunday 6a.m.-12 midnight)
#2 With Women 18-49(Monday-Sunday 6a.m.~12 midnighy)
#2 With Women 25-54(Monday-Sunday 6a.m.-12midnight)

#1 Tie With Women 18-34(Monday-Friday 6a.m.-7p.m.)
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KZWA STRENGTHS

Beaumont/Port Arthur, Tx.

Men 18-34 Weekends(10a.m.-7p.n.) Tic-18.5% Share!!
Women 18-49 Monday-Friday!7p.m.-12midnight)
Women 25754_Monday-Friday(’?p.m.—IZmidnight)

Men 18—49 Weckends(10a.m.-7p.m.)

Men 18-34 Monday-Sunday(6a.m.-12 midnight)

Men 18-49 (11.4%) Weekends (10a.m.-Tp.m.)

Men 18-34(15.4%) Weckends(6a.m.-12midnight)

Adults 18-49(10.7%) Monday-Friday(7p.m.-12midnight)
Adults 18-34(11.5") Weckends({0a.m.-7p.m.)

Men 18-34(9.2% tie) Overall Monday-Friday(6a.m-7p.m.)
Men 25-54(11.7%) Weekends(10x.m.~-7p.m.)

Adults 18-34(11.2%) Wecekends(6a.m.-midnight)

Men {8-34(9.6% tic) Monday-Friday(3p.m.-7p.m.)

Men 18-34(tie KQXY) Monday-Friday(6a.m.-12midnight)
Men 18-34 Drive Times Combined-Monday-Friday(6a.m.-10a.m/3p.m-7p.m.)
Men 18-34(9.2%) Monday-Friday(6a.m.-7p.m.)

Men 18-49 Monday-Sunday(6a.m.-12midnight)

Arbitron Spring '96
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Bl ol vtesl T2 ral 13| voe] el 6s] 2| esl zsjinal 12l i04) 1.4] 7.7 2 | 2l 3
2-Book 15 180 1.8110.3 186 102\ 1.8] 8.8 28 108 3.3{14.6 19, 118 2.2|110.7 5 43 .8} £.0
svosl 13l a3l 1al ol 13l e 18| 7} Yol ey 2.2) o] 18] wiel 1.8 8.7 s| & 6|64
FA '94 9 166] t.1} 6.9 13 a8f 1.5] 6.8 12 84} 1.4} 6.5 10 96| 1.2] 6.0 4 ki) 5] 6.8
. SP ‘o4 8 164 gt 5.3 6 61 .7 3.2 12 771 1.4 6.3 14 95| 1.6} 8.0 5 69 Bl 5.0
KLY -
SP '86 1 36 1 7 1 1w 1 .6 2 14 2! 1.1 2 25 20 1.1 ] 5 1 1.
FA '95 11 BT I sl w4 15 18 7
2~B00k 1 38 1 g 2 1.5 B 1.1 1 i6 A 6 1 16 H .8 1 3 .1 &
P '95 3l 70 4 20 al ol 4 1e 6 40 .7 28 5| 49 .6 2.9
FA 94 sl 53| 4l 23 3 21 ‘ol 42 o 34 7 32 5 34 .6l 3.0 6
SP ‘g4 6 108 7l 4.0 t2 57 1.41 6.4 18 58 2.11 9.5 6 35 71 3.4 1
YOXY-FN
SP '96 16, 2931 1.9111.0 20 191) 2.4112.9 23 190 2.8j12.1 21 202 2.5111.8 8 139| 1.0/ 8.9
FA '05 13 2531 1.8{ 9.6 21 144} 2.5{10.5 18 151 2.2 9.7 13 148] 1.6} 8.4 6 7 .73 9,4
2-8ook 15 2731 1.8{10.3 21 168t 2.5|11.7 21 171l 2.5(10.9 17 178} 2.1)10.0 7 108] .9| 8.2
s ras| 220 261 206)1a.8] 28l 21| 3.3j1s3)  zr]  1so| 3i2fizi8] 32| 208{ 3.8[18.6 8| 16| .93
Pavos| iz 28 1) o2] 1] eel Ve 7.3 2 e aijieop el ns 2o 4 47 5|68
o4 7| Ges| 8| 2.6 sl @] .6 27 ol 83 7| 32 7 1ozl el aof 10] a9l 1.2] 99

Siatigr(s) not reported * Listener i:stimates adjusted for + Station(s) changed call 4-Book: Avg.of current and jous 3 surveys.
this sur? reported broadcast :!.uhedule. letters - 2ee Pnge 13. 2-Book: A:g of most vecent E surveys.
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1-318-433-8037 B&C BROADCASTING INC 677 PB2 OCcT 11 °96 11:23

Target Listener Trends

Persons 18-34
Monday-Sunday MondaysFriijay Monday-Friday Monday-Friday Monw-Friday
SAM-MID B6AM-10A14 10AM-3PM 3PM-7PM 7PM-MID
AQH Cume | AQH | AQH AOH Cums | AQH | AQH AQH | Cume | AQH | AQH AQH | Cume | AQH | AQH AOQH | Cume | AQH | AQH
{00) (00) Rig | Shr (00) (00) Rig { Shr (00) (00) Rig | Shr (00) {00) Rig | Shr {00) (00) Rig | Shr
KXT J-Fi
SP '96 4 4
FA '95 “n an]  wn|  we LS - k|  we * #el  wmj e L wuf  wE] e 'y an| ws| we
2-Book “h Rt ANl A L] ok [LI0 " whl AL A L AR| R} A ] *R]  RR] AR
Sp 195 13 4 L1 LAl 3 e L3 L i * L L] L2 L 2] £ 1] - e L2 (13 “ ¥ L 2]
FA '94 L2 L1} *n L1 (24 L1} 113 L 2] e % (1] L 12 *% L1 L2 e - *# "
SP '04 »e ss| we| we e L3 | aw (1] an|  wul e [ 2] an|  wu| w5 e wn]l  we|  ww
KyKz-Fd
SP '96 5 104 .6] 3.4 6 60 71 3.9 6 431 .7} 3.2 7 421 .8| 3.8 3 29 .4 3.3
FA '85 4 123 .5/ 2.9 4 56| .5/ 2.0 4 64| .5 2.2 6| 63| .7] 3.9 3 39| .4} 4.7
2-Book 5 114] .8 3.2 5 58 .6 3.0 5 54 .6} 2.7 7 531 .8 3.9 3 34| .4] 4.0
SP '95 3 g9 .4 2.0 2 32 .2 11 4 65 .51 1.9 4 50; .5| 2.3 21
FA '94 3 67] .4} 2.3 3 40 .4] 1.6 2 40 .2] 1.1 7 35 .8] 4.2 15
SP '94 2 671 .2[ 1.3 3 32| .4 1.6 3 34 .41 1.6 Ki 3 .4 1.7 2 200 .2 2.0
KVA-FN
SP '96 12 140] 1.4} 8.3 8 72l 1.0] 5.2 11 81| 1.3] 5.8 13 84| 1.8] 7.1 10 671 1.2[11.1
FA *95 7 .8 5.1 4 521 .5} 2.0 8 56f 1.0] 4.3 n 63| 1.3| 7.1 2 34 .2] 3.1
2-Bock 10 115 1.1) 6.7 § 62t .8] 3.6 10 69 1.2] 5.1 12 74| 1.5) 7.1 [ 1] .7| 7.1
SP '95 6 65| .7 4.0 7 44 .8 3.8 6 30| .7y 2.8 8 48| .9| 4.7 7 19 .8 9.0
FA '94 L 1] wn]  we]  #e e " LT I T £1} wej sl ww L 2] ws]  wn|  ww an| x| we| we
SP 'G4 * - * L e L2 i L 1] e i ae (23 “a e (1] e - »h e e
TOTALS
SP '98 145 79[ 17.4 155| 681]18.7 190 64522.9 183 670)22.0 90 546/10.8
FA '95 136 g11]16.4 200 707t24.1 186 657{22.4 155 720|18.7 64 478) 7.7
2-Book 141 801} 16.4 178 694|21.4 188 6511 22.7 169 895/ 20.4 77 512| 8.3
SP '95 149 807/17.6 183 721121.6 211 656 24.9 172 716120.3 78 502) 9.2
FA '94 131 813115.4 191 746( 22.5 186 681121.9 167)  719]19.7 59) 433} 6.9
SP '94 151 830§ 17.7 188]  723{22.0 189 674122.1 174 728/ 20.4 101 583|11.8
not reported * Listener estimates adjusted for + Station(s) changed call 4-Book: Avg. of current and 3surveys.
this > reported broadcast ﬁhedule. letttelrosnsleePage 13 2-Book: A:'rg‘ofmoetrmt surveys. 4
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-318-433-8097 BRC  BROADCAST ING ,
1-318 L ULLIIC COMmpoOSITion
Monday-Sunday 6AM-MID
AQH AOH AQH Gume | cume | cume AGH AQH AGH Cume | Cume | Cume
{00) % Rig {00) % Rig (00) % Rig (00) % Rig
KACK-AM
KAYD-FM
Total 5 100 .4 116 | 100 8.4
Black 1] s 3 x| 2| 95| ol tp o : 2] w0y 17
ack
KBIU-FM
KBXX-FM
Tota! 18 100 1.3 314 100 22.4
Total 1 100 . 33| 100 2.4
Black 2 10 .6 37 12 11.7 Black 1 % 3 31 % a8
KEZM-AM
K10C-FM
Total 6 100 .4 68| 100 4.9
Total 6 100 A 133 100 9.5
Black 1 g .3 8 12 2.5 Black 1 3 2 9
KHLA-FM
Total 0| 100 1.4 304 | 100| 24.6 "JE%?:, 100 6| 100 P
Black 1 5 .3 19 5 6.0 Black
KKGB-FM ' i
KJEF-FR
Total 19 100 1.4 194 ] 100| 13.9
Total 2 100 . 7! 10 2.6
Black 1 7 .3 3 2 .9 Black
KLCL-AM
KKMY-FM )
g‘l’;gl'( ! '0‘7’ 2 3? '?g fg Total 1 100 iy 6] 1w0f 3.3
) Black 9 2 4 .6
KX22~AM
KLVI-AM
Total 10 100 .7 148 | 10| 10.6
Black 9 97 2.8 139 | 94| 438 otal 3] 100 -2 a3 100 31
ack
KYKZ-FM
KOXY-FM
Total 48 100 3.4 536 100 38.3
Black 1 2 3 12 2 38 'é?tal 2 100 . 54| 100 3.9
» ack
KZVA-FM
KSMB~FN
Total 26 100 1.9 263 | 100! 18.8
. Total 1 100 N 42 100 3.0
Black 20 80 6.3 222 84 70.0 Black 14 4 10 1.3
KTFA-FM
KAJN-FN
Total 6] 100 .4 s8! 1w00{ 6.3 Total 2y ™ ! al ' g
Black 2 27 .6 21 24 6.6 a :
KALO~AM
Totai 3t 100 .2 48| 100 3.4
Black 2 © 94 .6 40 83 12.6
TOTALS
Total 201 100 14.4 1286 100 91.9
Black 46 23 14.5 294 23 92.7
* Listener estimates adjusted for + Station(s) changed call & Both of the previous
reported broadcast schedule.’ letters - see Page 13. footnotes apply.
ARBITRGN
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1-318-433-8297 B2C BROADCASTING INC

Population Estimpates and Tabuilated (In-Tab) Diaries by County
Estimated P12+ County/ HOA Estimated P12+ County! . HOA
| _Populstion __ In-Tab Area Spiit County ST Bik./ Hisp. | Population ln-Tab __Area Spitt County ST Bik. / Hisp.
138,900 581 MT CALCASIEU A B 25,000 17 7 JEFFERSON DAVIS 1A
19,300 % 7 ALLEN A 42,200 51 T VERNON LA
25,500 8T BEAUREGARD W 26,800 s T JASPER ™
6,900 27T CAMERON A 11,400 0T NEWTON ™
M -MetroCounty 'T-TSA County D -DMA County HDA - High-Density Area REM - Remainder portion of geographic spiit county (generally
(Black or Hispanic) noametropolitan according to the federal governmeat's
Office of Managemeat and Budget (OMB])
itth- ; These population estimates are based on 1990 Census data, updated
ngh Density Area _—— and projected to January 1, 1996, by Market Statistics, producers of
Black/Hispanic the Survey of Buying Power, a division of Bill Communications. (See
“Special Notices and Station Activities” on Page 13 of this report for
Totsl Eqnk other relevant information )
. Combloed n-Tab Bt Pop. 12+ n-Tab sl Pop, 12+
HOBA 142 36,600 73 21,100
HDHA

For total Metro in-tab counts for applicable ethnic groups, see
Page 4 or 13. _
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1-318-433-8097 BRC BROADCASTING INC

KZWA-FM 105.3
Station Profile

KZWA-IFM is a "combo market" regional radio station , effectively
serving two(2) markets, in two states.

With 50,000 watts of power, 24 hours, 7 days a week, KIWA'S
coverage area includes S. W. Louisiana and S. E. Texas(Orange,
Beaumont, and Port Arthur, Texas, and Lake Charles, La.

Signal covers 110 miles of Interstate-10. Approximately one hour
and a half of the time spent listening.

KZWA is an Urban Adult-Contemporary, whose format targets
adults 18-54 years old.

KZWA plays a unique blend of crossover hits from tlze 60's, 70's,
80's and 90's.

KZWA'S audience has the region's highest crossover demo ratio:
80/20!

Arbitron's spring '96 ratings, ranks KZWA-FM 105.3, as the
#1 favorite station with adults 18-34, #2 with adults 18-49.

KZWA-FM 105.3 is the "Best Buy" station for two T.S.A.'s,
Beaumont-Port Arthur, Texas and Lake Charles, Louisiana.

It cost an advertiser more ... (in lost profits and sales) not to
-advertise on KZWA, than it would to advertise on KZWA.



|

thnic Population Estimates

. s % % % L3
gdt: kn ﬂoﬂ ll‘?‘dﬁzlnd m;msﬁ;m&agr Populstion Totsl Totaf Total Totat Totsl Total
: not ethnic i s 3 arein p]ace Estinates Black Biack Pop. Demographic  Hispamic  Hispanic Pop. Demographic
ﬁ‘;e ;:gefﬂ '“’I ;gmgg;‘;' (E';‘B"kl A gn g Peonsize N0 1000 27 1500 1000 1.1
Shape mhpﬁh?c“?s Pemonsmlzth u’l‘lh& ment, Totns 12417 4,500 145 277 200 133 1.2
[+) Demogra based (+]
Demographics on Page 4. Ethnic Population Me1 18-24 1,900 60 244 100 6.7 1.3
infmﬁml is based on the 1990 Cenws’ 25-34 2.900 9.1 23.0 200 133 1.6 !
updated by Market Statistics to 1/1/96. For ot - S/ S - 008 8
more information on ethnic populations, see 50-54 '900 28 1956 0 o N
Page 13 (for ethnically controlled metros only). 55-64 1,400 44 200 100 6.7 14
65+ 1400 44 177 0 0 0
Wornen  18-24 2,000 6.3 26.0 100 6.7 13
| 26-34 3400 107 260 200 133 15
35-44 3400 107 248 200 133 15
45-43 1200 38 200 0 0 0
50-54 1.000 3.2 20.4 100 6.7 2.0
56-64 1.700 54 215 0 ki) 0
65+ 2,000 6.3 17.9 100 6.7 3
- Area Lifestyle Protfile
by PRIZM® Groups
PRIZM is a market segmentation system devel-  The 15 PRIZM socia) groups are identified by with the national composition for each
oped by Claritas, Inc. to help marketers target  codes; that are fisted below this chart. PRIZM group. An index of 100 indicates
consumers, and to profile markets and audi- In this chart, the national composition and that the market has the same percent

ences by lifestyle. There are 62 PRIZM clusters
which are organized into 15 broader social
groups denating basic neighborhood types.

Percent

this raetro’s composition for each PRIZM group
are shown for Persons 12+. The Index of Con-
centrition compares this metro’s composition

concentration as the nation. (For more
information about PRIZM and (laritas, Inc.,

see Page MB) 1 atonat % Porsons 120
B Msto % Persons 12+ -

Group §) U1 c1 T s2 53 u2 C2 T2 R1

284

PRIZM® Groups

405 o

161

0 483 87 0

$1 Elite Sububs - superrich, executive, upscale white-
collar couples, emply-nesters

Y1 Urben Uptown - elite, upscele, bohernlan singles &
couplas; established immigrant families

1 2nd Chty Soclely - upscale exsculive & young upscale
white-collar; affluent ratiress

T Landed Genlry - elite exurban, smal-town exscutive &
young, mid-class fown famities

§2 The Affiuentials - upwardly mablie young singles &
couples; whita-coliar suburban famikes

$3 Inaer Suburbs - emply-nesters, moblle city singles, blue-
coll:yr famiiles & aging couples

V2 Urbin Midscale - white-collar urb, couples; mid-income
immigr.; Alrican-American & Hispanic families

©2 2nd Glty Centers - mid-level, white-collar couples; mid-
inco 13 families & college town singles

T2 Exuryan Blues - yng. mid-class, blue-collar families in
mid-skze towns; Gi families

R1 Cow iry Families - midscaie couples, rural, white-dkie-
collar, kids, farm famifies

U3 Urban Cores - ethaically mixed singies; Hisp. sngls.
& familles; inner-clty solo-parent famiies

C3 2nd Glty Blues - kw-inc, oider sngls., cpls. & fam.;
fow-Inc. Hisp. fam.; Afr.-Am, service wekr.

T3 Working Towns - older famllles; mill towns, low-inc.
blue-collar, town seniors

R2 Heartlanders - rural farm town & ranch famifles,
{arm gwellers & tsnants

R3 Rustic Living - moderate blue-collar farm fatn.; Jow-
Inc. older cpls., remots okder famifles

LAKE CHARLES, LA

SPRING 1996
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Federal Communications Commission Record

5 FCC Red No. ¢

Before the
Federal Communications Commission
Washington, D.C. 20554

MM Docket No. 88-358

In re Applications of

TEXAS File No. BPH-870710MI

COMMUNICATIONS
LIMITED PARTNERSHIP

BEAUMONT File No. BPH-870710NA
SKYWAVE, INC.

CHM BROADCASTING Fite No. BPH-870710NC

For a Construction Permit for a New
FM Station on Channel 273C2
Beaumont, Texas

Appearances

Thomas L. Siebert, Stephen Dia:z Gavin, and J. Jeffrey
Craven on behalf of Texas Communications Limited Part-
nership; Donald J. Evans and Peter D. Shields on behalf of
Beaumont Skywave, Inc.; Eric L. Bernthal. Evereu C.
Johnson, Jr., and Carol Ann Siciliano on behalf of CHM
Broadcasting; and Y. Paulette [.aden on behalf of the Mass
Media Bureau.

INITIAL DECISION OF
ADMINISTRATIVE LAW JUDGE
EDWARD J. KUHLMANN

Issued: March §, 1990; Released: March 14, 1990

1. The three applications listed in the caption and two
additional applications, now dismissed. were designated
for hearing on August 8. 1988. to consider on a compara-
tive basis which mutually exclusive proposal would best
serve the public interest. Hearing Designation Order. 3
FCC Rcd 4768 (1988). The following issues will be con-
sidered in this decision:

1. To determine whether there is a reasonable pos-
sibility that the tower height and location proposed
by Texas Ltd. and CHM would constitute a hazard
to air navigation.

2. (1) To determine whether CHM misrepresented in
its application thar it was financially qualified to
construct and operate the proposed Beaumont, Tex-
as FM station and whether those facts warrant CHM
Broadcasting’s disqualitication.

{(2) To determine whether CHM is financially
qualified.

3. To determine which of the proposals would. on a
comparative basis. best serve the public interest.

4, To determine, in light of the evidence adduced
pursuant to the foregoing issues. which of the ap-
plications should be granted. if any.

2. A prehearing conference was held on October 14,
1988. Order. FCC 88M-2612 released August 12, 1988; Tr.
1-13. Written testimony was exchanged on April 17, 1989
and September 8, 1989. Hearing sessions to cross-examine
on the written testimony were held in 1989 on May 1 (Tr.
15-272/279). May 2 (Tr. 180-561;599), and May 3 (Tr.
600-775) and September 21 (Tr. 776-1006). September 22
(Tr. 1007-1122), and September 25 (Tr. 1123-1322). The
hearing record was initially closed on May 3, 1989 (Order,
FCC 89M-1362. released May 5. 1989) and finally on
September 25. 1989. Order. FCC 89M-2353. released Sep-
tember 27. 1989. ’

FINDINGS OF FACT

Issue 1: To determine the possibility of whether the
tower height and location proposed by Texas,
Ltd. and CHM would: constitute a hazard to
air navigation.

Texas, Ltd.

3. Texas. Ltd. learned in 1987, through its engineers,
Sachs-Freeman, that the FAA had preliminarily deter-
mined that Texas, Ltd.’s proposed tower site would be a
hazard to air navigation. Tr. 62. 66-67. Sachs-Freeman
represented Texas. Ltd. in all its dealings with the FAA
and, in its application to the FAA. Texas. Ltd. had advised
the FAA to communicate with Sachs-Freeman directly.
Tr. 63. According to Andre Woodsen. Texas, Lid.’s gen-
eral partner. Sachs-Freeman never advised him or the
applicant’s legal counsel about the FAAN's decision. Tr. 62.
Mr. Woodson conceded that the applicant’s engineering
firm had not been diligent in resolving Texas. Ltd.’s tower
problem. Tr. 65. Mr. Woodson testified that his engineers
may have been informed about the problem with the site
in September 1987, just two months after Texas. Ltd. filed
its application. Tr. 63. Mr. Woaodson did not call the
engineers to inquire about the I'AA's consideration of
Texas. Ltd.’s site proposal. Tr. 66, In Auvgust 1988, he
discovered from the HDO in this casc that an air hazard
issue had bheen designated against Texas. Ltd. Tr. 63. Thir-
teen months after filing, Mr. Woodson and Texas. Ltd.’s
attorneys decided to hire another engincering firm. Tr.
63-66.

4. Mr. Woodson was aware that the site Texas. Ltd. had
designated was the same as that of Ronald Mathis. one of
the original applicants. Tr. 71. e also knew that Mr.
Mathis amended his application to designate a new sité
because the FAA had found that the site posed a hazard
to air navigation. Tr. 74, He was aware that he was "in
the same situation.” Tr. 74. He also ~aw Mathis" amend-
ment and the opposition to it. which was filed in Septem-
ber 1988. Tr. 76. While Mr. Woodson failed to provide
specific dates or the general time when he hecame aware
of Mathis’ proposal to change sites. Texas. Ltd.’s counsel
learned about the FAA’s decision in August 1988, Tr. 62.

3. Mr. Woodson testified that l'exas. Lud.s petition fof
lcave to amend to change sites was filed around Septem-
ber 1988, Tr. 78. Actually. it was filed. bearing Mr
Woodson's signature. two wecks before the hearing, of

e
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April 19. 1989, Skywave Exh. 6. Texas. Lid.’s new site
proposal is for the site selected by Skywave. Mr. Woodson
could not explain why Texas. Lid. waited nearly eight
months (from August 1988 to April 1989) to change to a
dte designated by Skywave. Tr. 85. On May 10, 1989,
fexas. Ltd. received a Notice of Hazard Determination
fom the FAA, advising Texas Ltd. that a tower on its new
dte would exceed FAA height limitations by nine feet and
slso  that it would cause an electromagnetic
intermodulation interference problem because of the
ower's proximity to two other broadcast towers. The FAA
slso advised Texas. Ltd. that it might request reconsider-
stion of the determination upon the relocation of either
of the two towers,

CHM

6. CHM has been unable to obtain FAA clearance for
its tower. Its proposed tower height is excessive and its
sgnal may cause electromagnetic interference. CHM
karned about the air hazard problems with its site when
it received a document from the FAA in July 1988. Tr.
550. CHM was informed that its proposed site exceeded
the standards of part 77 of the FAA regulations and
would be identified as an obstruction to air navigation
because its height exceeded 500 feet above ground level.
Tr. 554, 555. But the FAA also advised CHM that a
preliminary study indicated that CHM’s proposal would
not affect any existing or planned instrument flight rule
operations, procedures or minimum flight altitudes.
Skywave Exh. 8, at 2. CHM requested that the FAA
conduct a_further study of its tower proposal. Tr. 554-55.
5§55-56. The FAA orally advised CHM. through counsel.
that the tower’s height would not be a problem but that
the FAA had identified a new problem associated with
electromagnetic interference that would preclude a no
hazard determination. Tr. 606-07, 607-08. 693.

7. On April 26. 1989. counsel for CHM received. by
telecopy, a determination of hazard to air navigation is-
sued by the FAA. Skywave Exh.- 9. The determination
confirmed what the FAA had earlier told CHM’s counsel.
The tower would penetrate reserved air-space by 15 feet.
but it would not be in a regularly utilized visual flight
yule route. Id., at 2. The FAA found that three-frequency
intermodulation interference would be caused by the con-
junction of CHM’s tower and two existing towers. /d.. at
2-3. The FAA determined that the proposed construction
would pose an air safety hazard. {d., at 2. The FAA
advised CHM that it could petition the FAA for reconsi-
deration of this hazard determination immediately upon
;ﬂocation of either of the two interfering stations. Id., at

Skywave

8. Skywave amended its application on May 4. 1989, the
day after the hearing, to report that the FAA had reversed
the determination of no hazard it had previously made to
!S’kywav_e, Petition for Leave to Amend, filed May 4, 1989
F{:gkywave (granted, Memorandum Opinion and Order,
p 89M-198S. released July 28, 1989, at 6.). The FAA
Ound that Skywave would penetrate reserved air space by

feet and cause electromagnetic interference.

Issue 2: To determine whether CHM misrepresented
that it was financially qualified when it filed
its application and whether CHM is financially
qualified.

CHM’s Financial Certification

Cost Estimates

9. CHM general partner. Joseph Mims, prepared a bud-
get for the FM station at Beaumont. which he shared with
all of his partners. Tr. 1010: CHM Financial Exh. 1A. The
CHM partners reviewed and discussed Mr. Mims® budget
at a meeting held in June 1987. Tr. 960. During a July
1987 trip to Washington. D.C.. the budget was officially
adopted by CHM partners as the budget for the station.
Tr. 961-62: CHM Financial Exh. 4, at 2. It was adopted,
however. with the understanding that it did not necessar-
ily reflect CHM's proposal because Mr. Mims had made
up the budget for a station he planned for Beaumont
before CHM was formed. Tr. 962. For example, Amelie
Cobb pointed out that no provision had been made in the
budget for salaries for her and Ms. Hatcher. Tr. 963. No
provision was made in the hudget for the repayment of
the already $200.000 in loans made “on commercially
reasonable terms" by Kent l‘oster to the partnership. Tex-
as. Lwd. Exh. 9; Tr. 1227, 1014. Nevertheless. Beverly
Hatcher. who certified CIIM’s financial qualifications,
stated that she believed that Mr. Mims' estimates were
valid for CHM’s proposal and she relied on those es-
timates. Tr. 1070.

10. CHM’s budget (CI{M Financial Exh. 1A} estimates
start-up expenses for construction to be $335.000 and
operating expenses to be $49.062 per month. When Ms.
Hatcher testified, she indicated that it was intended that
the applicant would provide about $150.000 for construc-
tion and the rest would be in the form of a loan from the
equipment vendor. a bank. or the limited partner. Kent
Foster. Tr. 1065-66. 1072, 1073, 1120. Amelie Cobb tes-
tified that the applicant would nced $350.000 and that
amount would come from a bank loan. Tr. 972. Joseph
Mims claimed that the plan was to use $150.000 to
$200,000 of the $350.000 loan for operating expenses in
the first three months. Tr. 1051, Mr. Mims told Mr:
Crouch, Chairman of the Board at the East Texas State
Bank. where he and Mr. Foster requested a loan letter.
that it would cost $535.000 to construct and operate for
one year. Tr. 1023.

Reasonable Assurance of Availability of Funds

11. When CHM certified its financial qualifications, it
refied on a soon to be issued fetter from the East Texas
State Bank for $350.000. Tr. 1095, 1118: CHM Financial
Exh. 2, at 7; CHM Financial Exh. 1C. Kent Foster.
CHM'’s limited partner, had also promised to provide the
construction and operation costs which could total
$500,000 or more, CHM believed. Tr. 1039-40. 1074,
1075. 1084; CHM Financial Exh. 1. at 8. CHM Financial
Exh. 2 at 3; CHM Exh. 3. at 3-4: CHM Financial Exh. 4,
at 2.

12. Kent Foster and Joseph Mims obtained the loan
assurance letter from the East Texas State Bank and
showed it to Beverly Hatcher some time after she had
certified CHM's application. Tr. 1077-79. Mr. Foster and
Mr. Mims met with the Chairman of the Board of the
East Texas State Bank. Raymond Crouch, who is Mr.
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Foster's brother-in-law, in late June or early July 1987,
before CHM filed its application. CHM Financial Exh. 1,
at 8-9; CHM Financial Exh. 4. at 5. Mr. Mims represents
that he told Mr. Crouch that the applicant intended to
buy its equipment on time. (Tr. 1023. .1065) and he
" explained to him that the bank would not have a first
security interest in the equipment. Tr. 1065. Because Mr.
Foster promised to pledge his personal assets, Mr. Crouch
recommended that the request be granted. Tr. 861-62. He

presented his recommendation to the hank’s board imme-

diately following his meeting with Messrs. Mims and Fos-
ter.

13. Mr. Crouch based his assessment of Mr. Foster's
pledge on Mr. Foster’s December 31. 1985 financial state-
ment and a credit report. Tr. 850. 855-56. He also consid-
ered the joint financial statement of Amelie Cobb and her
spouse that was in the bank’s files. Tr. 857-58. and took
note of Mr. Mims’ radio experience. Tr. 859. The loan
committee approved the request and Mr. Crouch imme-
diately advised Mr. Foster and Mr. Mims. Tr. 878. In
October 1988, Mr. Foster obtained another letter from the
East Texas State Bank. which acknowledged that the bank
had issued letters of assurance for CHM and three other
entities in which Mr. Foster was a limited partner. Tr.

1153-54; CHM Financial Exh. 9B; CHM Financial Exh. 4.

at 11-12,

14. Even though he would not have done so ordinarily.
Mr. Crouch consulted the loan committee about the ini-
tial Bank letter to CHM because Mr. Foster was a 1.6%
shareholder and director of the bank and also voted 82%
of the bank’s stock by proxy. Tr. 866-67. The letter was
shown to the bank’s attorney for his review and approval.
Tr. 864-65. In the-letter the hank expresses a willingness
"to consider” the loan. CHM Financial Exh. 1C. The
bank specifically stated that the letter did not represent a
contractual commitment and it was not hinding on the
bank. Id. The bank did state that it was its "intention and
desire to make the loan on the terms named.” /d.

15. Two months following the issuance of the July 7.
1987 letter to CHM by the East Texas State Bank. the
bank received an unfavorable examination by the bank’s
inspéctors. Mr. Foster claims he did not know that the
bank was having financial difficulty until August 1988.
Tr. 1141-43. There is evidence that Mr. Foster’s mother
and sister were aware of the difficulties a year eartier. Tr.
870, 872-73. Mr. Foster did not tell the CHM owners that
the bank had failed until it officially failed in November
1988. None of CHM’s partners asked the successor bank
about the status of the loan letter from Fast Texas State
Bank. Tr. 986. 1105. A new letter was not obtained until
March 1989. That letter, from the National Bank of
Washington. was also for $350.000. CHHM Financial Exh.
4, at 14: CHM Financial Exh. 4A. Mr. Foster showed
National Bank of Washington a December 31. 1988 finan-
cial statement, Tr. 1203. and his Treasury certificates,
worth one million dollars, and indicated that he had
several hundred thousand dollars in certificates of deposit.
CHM Financial Exh. 4, at 13.

16. Mr. Foster aiso promised CHM to provide the nec-
essary money. He discussed with Ms. Hatcher. Mr. Mims.
and Ms. Cobb his investments and assets. including his
cellular telephone interests and his certificates of deposit,
although he did not indicate how much money he had in
CDs. CHM Financial Exh. 4, at 3; Tr. 1036. 1037, 1040.
Ms. Cobb believed that Mr. Foster was wealthy and she
told Mr. Mims and Ms. Hatcher about her perception. Tr.

e

1090; CHM Financial Exh. 1, at 2; CHM Financial Exp,
3. at 4. Ms. Hatcher believed that the East Texas State
Bank letter demonstrated that the bank believed Mr. Fos.
ter was a good credit risk and that his assets were liquig,
Tr. 1085-86. CHM Financial Exh. 1, at 7. CHM Financig|
Exh. 2, at 4. At the time Mr. Foster made his promise tg
provide CHM with $350,000, he had $550,000 in cash,
securities, and certificates of deposit and a note payable 1o
East Texas State Bank for $301.184. CHM Financial Exh,
4B. Mr. Foster also claimed at the hearing that in July
1987 he had real estate interests that could realize
$1.225.000 within 30 days. CHM Financial Exh. 6. at 2-3
When CHM filed its- application on July 1, 1987, Mr,
Foster was obligated to provide $1 million to other broad-
cast applicants. CHM Financial Exh. 4E. In November
1988. when the bank became insolvent, Mr. Foster had
liquid assets of approximately $1 million. CHM Financial
Exh. 4C. In March and September. 1989. he had approxi-
mately the same amount and a net worth in excess of §10
million. CHM Financial Exh. 4 D: CHM Financial Exh.
4, at 17. Mr. Foster testified that he is willing to borrow
against- or liquidate his assets to meet his obligations,
CHM Financial Exh. 4, at 18. Mr. Foster claims he has
always had enough liquid assets to meet his obligations.
1d.

17. Mr. Foster has obligations to his various broadcast
applications in excess of four and one-half million dollars.
CHM Financial Exh. 4F. Mr. Foster’s March 1989 finan-
cial statement. CHM Financial Exh. 4D. shows $1.358,500
in liquid assets. He submitted appraisals for non-liquid
assets of $1.632,000. which includes $407.000 in art work.
Id. ' .

18. Ms. Hatcher testified that she was relying on the
bank’s letter and Mr. Foster's commitment when she
certified. Tr. 1075. She stated that shé was not relying on
equipment vendors. Tr. 1076. And she said there had
been no discussion about equipment vendor financing at
the time she certified. Tr. 1076. Ms. Hatcher relied on
Mr. Mims’ estimates as being the costs for the station. Tr.
1070. She did not see the hank letter before she certified
and knew nothing about its details except for the amount.
Tr. 1079, 1080, 1081. In her vicw. the hank substantiated

. Mr. Foster’s reliability. Tr. 1083. In her mind. she never

intended to borrow the money from Fast Texas State
Bank. Tr. 1084. While Ms. Hatcher was familiar with the
Form 301 instructions, she admitted that she never asked
Mr. Foster for a halance sheet. Tr. 1091. She had no
knowledge of Mr. Foster's fiahilitics. except that he had
commitments in the millions of dollars to other broadcast
applications. Tr. 11{4-15. She belicves she substantiated
Mr. Foster’s liquid assets by being told by Mr. Mims that
"everything was okay with the bank.” Tr. 1084. She.did
ask a friend. Arthur Craft. to check out Mr. Foster. Tr.
1085. But Mr. Craft is not a personal friend of Mr. Foster
and he does not have personal knowledge of Mr. Fosters
financial interests. Ji. Stipulations. received September 19-
1989. She knew that neither Mr. Craft nor Ms. Cohb. her
other source of information about Mr. Foster, knew how
much money Mr. Foster had. Tr. 11093

19. Currently CHM also rclies on a letter from the
National Bank of Washington. which is dated March 22
1989 and gives assurance of a toan for $350,000. CHM
Financial Exh. 4A. Mr. Foster continues to promise 10
lend the estimated construction and operation Costs. Tr.
1039-40, 1084: Texas. Lid. Fxh. 10, at 8.
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Kent Foster’s Reliability

20. Rita Capobianchi. a former business associate of
gent Foster. testified that when Mr. Foster was asked to
rovide the money he promised in their business ven-
qures, he would not. Tr. 1272. In November 1985, Ms.
Ca obianchi and Mr. Foster formed Americell, Inc.,
which filed 150 MSA cellular applications. Tr. 1256. They
owned equal shares. Mr. Foster was obligated to provide
all the financing for the construction and operation of the
systems. * Tr. 1257 Mr. Foster did not show Ms.
Capobianchi a balance sheet but he did tell her about his
aintings, race horses, and cellular interests. Tr. 1258-59.
she decided from his descriptions that he could supply
the money. Tr. 1259-60.

21. When Americell was selected by lottery. Mr. Foster
said they would rely on equipment vendor financing. Tr.
1261. On two occasions, Mr. Foster refused to provide
money he was apparently obligated to provide. Tr. 1266.
1268, 1270. Ms. Capobianchi claims that. because Mr.
Foster failed to fulfill his obligations. Americell was
forced to sell its authorization instead of constructing and
operating the system. Tr. 1272. Ms. Capobianchi also told
Mr. Foster that she believed it was in the company’s "best
interests” to sell out. Tr. 1318.

22. Ms. Capobianchi conceded that Mr. Foster did ar-
range for financing of company expenses through an
equipment vendor, Tr. 1299, 1300. 1306. and he made his
required capital contribution. Tr. 1285. He also paid the
company’s engineering bill. Tr. 1291. Ms. Capobianchi
testified that she believed Mr. Foster could personally
provide $150 million to fund her successful applications.
Tr. 1297.

23. Kent Foster is the 100% owner of Global Land
Mobile Sateilite which was an applicant for a land mobile
satellite system. Tr. 1187. Mr. Foster estimated that the
proposed system would cost $442 million to operate. Tr.
1187-88. Each of the applicants was required to show that
they had $5 million in cash or the immediate availability
of the money: Mr. Foster’s company submitted a letter in
accordance with the Commission’s order. including the
required certification. Tr. 1188; Skywave Exh. 22. at 2, §

9. When' the Commission required that the money be

deposited in an escrow account, Global did not do so. Tr.
1193. Global's application was dismissed. Tr. 1193. Mr.
i-‘oster appears to claim that he changed his mind. Tr.
193.

Issue 3: Comparison of the applicants Full-time partici-
pation in station operation by owners

Texas, Ltd.

24. Texas, Ltd. has six owners, four limited partners
who own 15% of the partnership, Hubert B. Payne. Dar-
reil A. Fields, Dominic L. Ozanne, Val C. King, and
Joseph C. Hewitt, and one general partner, Andre
Woodson, who owns 25% of the partnership. Texas. Ltd.
Exh. 1. Mr. Woodson has promised to work full time, 40
hours per week, as the proposed station’s general man-
ager. Texas, Lud. Exh. 3, at 1. Mr. Woodson's responsibil-
ities will include overseeing program production;

g“fChas_ing equipment, services and programming: and
Ceveloping station news and editorial policies. /d. He will

also hire and supervise all station management personnel
and will be responsible for the administration and im-
plementation of the station’s EEO program. d.. at 1-2.
25. Mr. Woodson is an African American. Texas, Ludl.
Exh. 3. at 2. He is not a local resident but he will move
to Beaumont. Texas, Lid. Exh. 5. at 3. Mr.- Woodson has
worked at broadcast stations since October 1973. Texas.
Ltd. Exh. 3. at 1-2. From 1973 to May 1977. he worked
part-time at two stations. fd. Since August 1977, he has
worked full time at two television stations. [d.. at 2. He
currently is national sales manager at WDAF-TV, Dallas,

“Texas. Id.. at 2.

26. Mr. Woodson was contacted by Hubert Payne about
filing a broadcast application. Tr. 104-05. Mr. Payne told
him about where allocations were available. Tr. 105,
164-65. Mr. Payne also told Mr. Woodson that he would
arrange for the other partners. Tr. 119. Mr. Woodson and
Mr. Payne agreed that Mr. Woodson would be the general
partner and the limited partners would provide the neces-
sary capital. Tr. 107. Mr. Woodson agreed to Mr. Payne’s
selection of limited partners. Tr. 120. Prior to agreeing to
form the partnership. Mr. Woodson met only Mr. Payne
and Val King. Tr. 119. After he decided to enter into a
partnership agreement. Mr. Woaodson did discuss with Mr.
Payne the background of the three other limited partners.
Tr. 127-28. Mr. Woodson met Mr. Payne and Mr. King at
a trade seminar two years hefore filing the application. Tr.
119. When he was approached about the application. it
was done by telephone. He did not meet with any of the
limited partners while the application was being prepared.
i :

27. Mr. Woodson claims he hired the applicant’s law
firm and engineer and reviewed the engineering in the
application but he could not recall details about hiring
the applicant’s law firm. Tr. 108-09. speaking to engi-
neers. Tr. 94, or reviewing engineering to the application.
Tr. 95-96. Sachs-Freeman. Texas. Ltd.s engineering firm.
began preparing the engineering hefore Mr. Woodson
became involved and obtained the antenna site before it
was hired. Tr. 153-55. While the Texas. Ltd. partnership
agreement preciudes the limited partners from being in-
volved in media activities of the partnership, the limited
partners, in a series of telephone conference calls, partici-
pated in deciding where and how to obtain a financial
commitment letter. The letter itself was obtained by
Dominic Ozanne. one of the limited partners. Tr. 143-44.
The limited partnership agreement was one the limited
partners used in other proceedings. Tr. [i4. The limited
partners also selected the applicant’s law firm. Tr. 101-02.
109-10. The firm was not hired until the week the ap-
plication was filed. Tr. 108-09. Texas. Ltd.’s law firm
recommended the applicant’s engineer and informed Mr.
Woodson about the bills that nceded to be paid. Tr. 87,
91-92, 93. Mr. Woodson said that the partnership agree-
ment provides that he direct the partnership and the
limited partners will supply the capital. Tr. 126. He stated
that the partnership agreement hound the limited partners
to finance the application and the construction and opera-
tion of the station. Tr. 129-30. The partnership agreement.
however, provides that the {imited partners are obligated
only for their capital contributions. $750.00 each, and
additional contributions are made only if they consent to
do so. Texas, Lid. Exh. 6. at 3, 19. Nevertheless, the
limited partners determined how the financing will be
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accomplished. Tr. 145. Mr. Woodson relied on the limited
partners’ track record of raising capital for other ventures.
Tr. 131.

Skywave

28. Skywave has one voting stockholder. Alice Felix
Ramsey. who owns 100% of the voting stock and 25% of
the equity. Skywave Exh. 1. She is the president. sec-
retary, treasurer and a director of the corporation. Id.
Daniel E. Ramsey is the only other officer; he is a direc-
tor and assistant secretary and assistant treasurer. [d.
Skywave Communications Corporation owns all
nonvoting stock and 75% of the equity. /d.

29. Alice Ramsey proposes to work full time. 40 hours
per week, at the station as the general manager. Skywave
Exh. 2, at 4. She will be responsible for the day-to-day
supervision of all aspects of the management of the sta-
tion, /d. Ms. Ramsey is African American. female. and
has lived in Beaumont for forty years. Skywave Exh. 2, at
1, 4. Ms. Ramsey has been active in local civic activities.
From 1969 to 1987, she was a member of the Citizens
Action Committee, an organization to further equality for
African Americans in Beaumont. fd. at 1. She also
worked with the Black Adoption Council (1984). the
Southeast Texas Sickle-Cell Anemia Foundation (Board of
Directors, 1985-86) and the NAACP (1980 to present). In
1987 Ms. Ramsey received an award for her-work with
the NAACP. In 1978. Ms. Ramsey helped found the Op-
portunities Industrialization Center of the Southeast. Inc.,
an organization that assists high school dropouts and un-
employed persons over the age of fifty in obtaining skills
necessary to successfully enter the workforce. Id.. at 2.
She is also a member of the Beaumont Chapter of Top
Ladies of Distinction. Inc. She has heen an officer and
board member of both the Industrialization Center and
Top Ladies of Distinction. She has belonged to a number

of other local civic organizations including the Governor’s.

Education Council. /d., at 3.

30. Ms. Ramsey began working in broadcasting in 1972
when she worked as an announcer and sales representa-
tive at KLVI/KPBO (AM-FM) and from 1973 to 1978 she
was a news reporter and part-time anchor person for a
local television statiom KBMT(TV). From 1984 to the
present. Ms. Ramsey has produced and heen the host of
"Interaction.” a local public affairs program hroadcast by
KBMT. Id., at 4. :

31. Ms. Ramsey was approached hy Leon Perkinson. the
president, director and single largest shareholder of SCC.
Thomas Jones. who was a partner in McFadden. Evans &
Sill, the communications faw firm that represents Mr.
Perkinson in his communications interests. introduced
Leon Perkinson to Ms. Ramsey. Tr. 178. 480: Skywave
Exh. 5, at 1. While Mr. Perkinson and Ms. Ramsey agreed
that she would have 100% of the voting control. Ms.
Ramsey said there was no particular reason for her having
all the voting control. Tr. 190-91. Mr. Perkinson gave Ms.
Ramsey a list of questions that would be asked of her
during the hearing and told her that her participation
would forward Commission policy objectives. CHM Exh.
11, at 1; Tr. 451-52. He also supplied Ms. Ramsey with
information about construction costs and operating ex-
penses. CHM Exh. 11, at 1. Tr. 235. Mr. Perkinson told
Ms. Ramsey that she would be expected to know about

—

such matters in order to pursue the application. CHM
Exh. 11, at 1. He offered to provide whatever help she
requested. CHM Exh. 11, at I; Tr. 457.

32. Mr. Perkinson suggested, and Ms. Ramsey agreed,
that Skywave be incorporated in Indiana where he lived
and to hire Phillip Kappes, an Indiana corporate attorney
who had been Mr. Perkinson’s lawyer for 25 years. Tr,
318, 319. 446. Mr. Kappes is corporate attorney for sey-
eral of SCC’s applications. Tr. 446-47. Mr. Perkinson also
selected McFadden, Evans & Sill. the firm that represents
all other SCC applications. Tr. 265, 480. Ms. Ramsey dig
not meet with the firm prior to retaining it. Tr. 244, Her
local attorney contacted the firm. Tr. 243, Douglas
McFadden. a partner in Skywave’s law firm, is a 39,
owner of SCC; he has owned as much as 5% of SCC. Tr.
476. Mr. Kappes, who owns approximately 10% of SCC’s
stock, is the third or fourth largest shareholder of SCC.
Tr. 449. McFadden, Evans & Sill and Mr. Kappes have
provided legal services to Skywave throughout the ap-
plication process. Tr. 243.

33. Mr. Perkinson chose Skywave’s engineering firm,
Communications Engineering Services. Tr. 265. CES was
hired by SCC to perform an assessment of the Beaumont
market before Mr. Perkinson met with Ms. Ramsey. Tr.
460-61. CES has performed similar services for. SCC in
other markets. Tr. 480. Mr. Perkinson also recommended
Skywave’s resident agent in Indiana. contacted a bank for
financing, guaranteed loans to Skywave and introduced
Ms. Ramsey to a bank in Indianapolis. Tr. 303, 305, 306.
He has paid some bills for the applicant directly. Tr. 196,
471: CHM Exh. 14. Mr. Perkinson has the right to stop
financing the venture. Tr. 310-11. SCC has the option to
require Skywave to purchase its preferred stock ‘at fair
market value or convert the shares to common or voting
stock on May 1, 1993. Texas. Ltd. Exh. 8, at 2-3; Skywave
Exh. 5. at 3: Tr. 185, 189. 329. That provision was sug-
gested by Mr. Perkinson (Tr. 187) and provided in the
articles of incorporation which were given to Ms. Ramsey
by Phillip Kappes. Tr. 271. Ms. Ramsey accepted the
provision without making any change. Tr. 188. Ms.
Ramsey owns one share of voting stock and SCC owns
three shares of nonvoting stock. If the stock is converted,
SCC would, have three votes and Ms. Ramsey one. Tr.
189. 330. The articles also reserve to Ms. Ramsey and SCC
preemptive rights to purchase stock to maintain their
percentage of ownership when new stock is issued. Texas.
Ltd. Exh. 8. at 3; Tr. 338. _

34, The principal office of Skywave is listed in its
articles as being in Indianapolis (Texas. Ltd. Exh. 8. at L.
Tr. 327-28) but Ms. Ramsey sajd she believes it is in her
home in Beaumont. Tr. 327-28. Any shareholder may
amend. alter or repeal the bylaws. Texas. Ltd. Exh. 8, at 3.
Tr. 330. On April 17, 1989, Skywave amended its applica
tion to change the number of shares Ms. Ramsey owned
from 400 to 1. Ms. Ramsey said that this change did not
alter her equity percentage. Tr. 332. She explained, "l
understand the 400 shares to mean the one share, its on¢
in three, okay, and if you take 1.000, 400 is 25 percent
and the 600 is preferred shares, that’s how [ understand 1t
to mean. [ could be all wrong.” Tr. 333, '

35. Ms. Ramsey's spouse. Daniel. is a director. VI¢¢
president, assistant secretary and assistant treasurer ©
Skywave. Tr. 198-99, 204, 208, 210. Skywave has reported
his interests to Indiana and Texas. Tr. 198-99, 201. Ms-
Ramsey. when questioned. first denied and then concede
her spouse’s interest. Tr. 299, 304. Mr. Ramsey’s interes!

e
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was not included in Skywave's direct testimony where the
corporation’s owners, officers, and directors were listed.
skywave Exh. 1; Tr. 199. Mr. Ramsey has performed the
duties of an officer and he believes he is an officer. Tr.
199, 370, 376. While Ms. Ramsey stated in interrogatories
that she had paid all bills and signed all checks, Tr. 404,
Mr. Ramsey signed at least two checks in his capacity as
assistant treasurer. Tr. 197-98, 223, 412, Mr. Ramsey also
actéd as secretary at Skywave’s organizational meeting. Tr.
202. Mr. Ramsey, on his own initiative, found and ar-
ranged for Skywave's transmitter site. Tr. 377, 381-82.
408, 412. He also met with local officials about the site.
Tr. 405. He participated in discussions with banks about
‘| joans for Skywave. Tr. 303, 385-87, 410-11. He helped
' | prepare and review the application. Tr. 391. And he
discussed the application with Ms. Ramsey. Tr. 391-92,
410.

36. Skywave’s bylaws do not give exclusive control of
the corporation to its directors. CHM Exh. 10, at 3. Ms.
Ramsey views her spouse’s official function as being one
where he fills in when she cannot do the job. Tr. 204. Mr.
Ramsey attends board meetings, votes on motions, ratifies
corporate actions, reviews minutes, and he has signed
copsent minutes, which authorized the borrowing of mon-
¢y by Skywave. CHM Exhs. 7, 8, & 12 Tr. 221, 398,
399-400, 402-03, 411-12. Ms. Ramsey agreed that Skywave
would always have two officers and directors even though
Indiana law only requires one. Tr. 230. She selected her
spouse because he is the person she most trusted. Tr. 298.
Directors have equal power in Skywave's by-laws. CHM
Exh. 10; Tr. 231. 232. .

37. Originally. Ms. Ramsey intended to share the voting
stock with a business associate. Karen Rogers, but Ms.
Rogers decided against joining the applicant because she
was unwilling to participate in obtaining the station. Tr.
i81. Mr. Ramsey has performed those tasks which Ms.
Ramsey expected Ms. Rogers to do. Tr. 230-31. Mr.
Ramsey associates Skywave interests with himself and Ms.
Ramsey also acts as if he has an interest. Tr. 404-05,
309-10. The Ramseys have worked at separate occupations
and at times jointly. Tr. 416-17, 418. Mr. Ramsey is aware
that Texas is a community property state. Tr. 376.

CHM

38. CHM is a Delaware limited partnership with three
general partners, Beverly Hatcher, Amelie Cobb, and Jo-
ph Mims, each of whom owns a 15% interest. and one

8. st {@limited partner, Kent S. Foster. who owns a 55% interest.
in bEexas, Ltd. Exh. 10, at 4. Beverly Hatcher proposes to
er ork full time, 40 hours per week, as the operations
8, sganager. CHM Exh. 3, at 1. She will oversee the station’s
appl' llx programming, including news and information, en-
; owsglerlainment, special affairs and advertising. /d. She will be
did m’ l’f’mator of the programming and sales operations, su-
ined, JCTVISe on-air siaff, coordinate public affairs programming
, its of"d develop and implement the station’s EEO policy.
per? HM Exh. 3, at 1-2.
:rstandl 39. Ms. Hatcher is an African American woman. CHM
h.'2, at 1. She has lived in Beaumont since 1984 and
tor, Y N involved in community activities. CHM Exh. 2, at I;
asuref M Exh. 4, at 1-4. Her activities have included The

tht’»ast Texas Region PTA, Beaumont Heritage Society,
» umont Camp Fire Council, League of Women Voters,
Sters of Charity Health Care Clinic, Lamar University

Mid-Management Advisory Committee. CHM Exh. 4. She
has been an officer or board member of some of these
organizations. fd.

40. Currently. Ms. Hatcher is also considering the pur-
chase of a small chemical company in Nederland, Texas.
Tr. 682-83. She plans on operating and developing the
business herself with one part-time employee. Tr. 684, If
she receives a grant of this license. she would put a
manager in charge of the chemical company. Tr. 686. Her
civic activities will also continue. Tr. 688-90.

11. Amelie Cobb proposes to work full time, 40 hours
per week. as the station’s business manager and finance
officer. CHM Exh. 3. at 1-2. She would oversee the busi-
ness affairs of the station. which will include equipment
acquisition, payroll. advertising revenues, and expenses.
CHM Exh. 3. at 2. Ms. Cobb is female and she has, with
the exception of 1964-65. resided in Beaumont since 1961.
CHM Exh. 2. at 2. She has heen active in community
affairs. These have inciuded.the Beaumont Housing Au-
thority. Board of Directors of the Art Museum of South-
east Texas. the Junior League. Women's' Symphony
League. and Schlesinger Nursing Center. CHM Exh. 4, at
4-6. She is a regent of Lamar University and active in
politics. /d. During the period 1962 to 1964, Ms. Cobb
worked as a receptionist and continuity director at
KFDM-TV and. from 1964 to June 1965. she worked at
KTRH-AM as business manager and executive secretary to
the general manager. CHHM Lixh. 5. at 4. Her position as a
regent at Lamar University occupies 18-20 hours per
month and she intends to continue that job in addition to
working at the station. Tr. 727

42. Joseph Mims proposes to work full time. 40 hours
per week, as the general manager of the station. CHM
Exh. 3. at 1. He will oversece the day-to-day operation of
station operations. CHM Exh. 3. at 3. Mr. Mims is an
African American and he has lived in Beaumont since
1975. CHM Exh. 2. at 2. Mr. Mims belonged to the
Beaumont chapter of NAACP from 1981 to 1987. CHM
Exh. 4. at 7. From 1971 to 1987, Mr. Mims worked at
broadcast stations in on-air and management positions.
CHM Exh. 5, at 1.

43. Although Mr. Mims is a broadcast consuftant who
provides the names of consulting cngineers and lawyers to
his clieats, he did not suggest any engineers to CHM. Tr.
750, 755-56. He claims he did suggest one law firm but it
was not a serious suggestion bhecause it was one that he
believed would not have done a satisfactory job. Tr. 756.
Mr. Mims did not initiate the C1IM proposal. The limited
partner. Kent Foster. approached Amelie Cobb, the
spouse of his longtime friend. in late May 1987. Tr. 712.
They had discussed the possibility even earlier. Tr. 708.
Mr. Foster told Ms. Cobb that there would be an advan-
tage to having minority partners and she then contacted
Mr. Mims and Ms. Hatcher. [r. 713. 714-15. Even before
he contacted Ms. Cobb, Mr. Foster retained an engineer-
ing firm and directed them to prepare engineering for the
proposal. Tr. 718-19.

44, Ms. Cobb contacted Ms. Ilatcher in June 1987 and
it was during that month that the partners made an oral
agreement. Tr. 531. That agreement hecame a written
Memorandum of Agreement. which the parties signed on
July 7, 1987. Tr. 531; Texas Ltd. Exh. 9. No official
partnership documents were filed until two years later,
shortly before the hearing. Tr. 544, Under the Memoran-
dum of Agreement, Mr. Foster has an investor interest
and financing rights. Texas. Ltd. Lixh. 9, at [-2. The
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agreement also obligates Mr. Foster to lend the partner-
ship $150,000. Texas, Ltd. Exh. 9, at 2. The partnership
agreement requires him to lend $350,000. Texas, Ltd.
Exh. 10, at 5. The partnership’s Memorandum of Agree-
ment was intended to govern the partnership until a
partnership agreement was drafted; the partnership agree-
ment was intended to reflect the Memorandum of Agree-
ment. Texas, Ltd. Exh. 9, at 3; Tr. 669-70. It appears that
Mr. Foster also decided that the partnership agreement
should be registered in Delaware since none of the gen-
eral partners made that decision. Tr. 671, 732. CHM
represents that Mr. Foster is a passive investor in all
broadcast applications in which he has an interest but, in
fact, that was not the case in his proposal for Albuquer-
que, New Mexico. Tr. 618, 623,

45. Pursuant to their Memorandum of Agreement. the
partners were to have paid their capital shares by July 10,
1987 when the application was filed but Ms. Hatcher did
not complete her contribution until December 1988. Ms.
Cobb did not pay her share until November 1988, and
Mr. Mims paid his share when he bought his ticket to
attend the May hearing. Texas, Lul. Exh. 9. at 1-2; Tr.
530, 723. The actual partnership agreement was written in
February 1989.

Ownership of the Media of Mass Communications

"46. Texas, Ltd. has no media interests but Hubert Payne
owns 12% of Channel 19, Inc.. which holds the license
for WOIO-TV, Shaker Heights. Ohio. Texas. Lid. Exh. 2.
Skywave and its owners have no media interests. Skywave
Exh. 3. CHM and its partners have no media interests.
CHM Exh. 6.

CONCLUSIONS

Issue 1: Whether the applicants’ tower proposals will

cause a hazard to air navigation.

47. CHM and Skywave's tower proposals exceed 500
feet above ground level. Although the FAA has indicated
that that tower height violates part 77 of its rules, it has
concluded that CHM and Skywave's tower will not
present a hazard to air navigation because their tower
locations are beyond airspace normally required for air
traffic pattern operation. Initially a no hazard determina-
tion was issued by the FAA to Skywave and then. appar-
ently during the hearing last May. the FAA withdrew its
approval and issued a hazard determination. It also issued
a hazard determination to CHM abhout the same time. It is
the FAA's view that CHM and Skywave’s proposals would
cause "serious frequency intermodulation interference.”
The interference from 109.5 MHz. the proposed frequen-
¢y, in combination with existing stations KKMY on 104.5
MHz and KAYD on 975 MHz results in interference
from 109.5 MHz to the precision instrument landing sys-
tem frequency serving Jefferson County Airport Runway
13. It is the FAA’s view that operation on the proposed
frequency would interfere with the frequency used in
preparation for aircraft landings. In 1987, over 1600 air-
craft used this navigational system employing 109.5 MHz.
The FAA pointed out that both KAYD and KKMY have
had proposals to move their towers approved by the FAA.
If they move. the interference problem will be resolved.

7 ———

48. At the outset of the proceeding. Mass Media Bureay
counsel. Paulette Laden, believed that the Bureau and the
FAA could resolve the frequency intermodulation prop.-
lem. That has not occurred. Nevertheless, the Buregy
indicated. on May 17. 1989, that CHM and Skywave’s
applications could be granted despite the hazard to aj;
navigation by requiring that, after notification from the
Commission that harmful interference is being caused,
they reduce power to a point of no interference, cease
operation, or take immediate steps to eliminate the inter-
ference. The FAA was notified of the Bureau’s position
and has not commented; it has not opposed the condition.
Therefore, CHM and Skywave's proposals, will be con-
ditioned as the Bureau requested.

49. Written testimony on this issue was exchanged on
April 17. 1989, and two days later, on April 19, 1989,
Texas, Ltd. moved to amend to designate a new site.
Texas, Ltd. has been unable to demonstrate good cause for
its amendment and its request was denied. Memorandum
Opinion and Order. FCC 89M-1985. released July 28,
1989. The hearing record establishes that Texas, Ltd. was
dilatory in resolving the air hazard problem and that.the
FAA has found its current site a hazard to air navigation.
In addition. Texas. Ltd. has not found a new site that is
hazard free. Accordingly. Texas. Ltd. has not demonstrat-
ed that it is technically qualified: its application will be
denied.

Whether CHM misrepresented that it was fi-
nancially qualified and whether CHM is finan-
cially qualified now.

Issue 2:

50. CHM originally estimated that it would need
$335.000 to construct the proposed station and $49,062
per month to operate. The total amount needed, exclud-
ing prosecution of the application. was estimated at
$482.000. These estimates were prepared by Joseph Mims,
who is a general partner. former hroadcast station man-
ager. and broadcast consultant to groups applying for
licenses.! CHM certified that it had reasonable assurance
from the East Texas State Bank that it would provide a
loan for $350.000. In addition. Kent Foster, CHM’s only
limited partner, promised to lend CHM money to con-
struct and operate. In a Memorandum of Agreement with
the general partners, which was agreed to at the time the
application was filed, Mr. loster promised to lend
$150.000 to the applicant. Although. when Mr, Foster was
asked at the hearing about how much money he would
provide. he said he did not know,

51. When a partnership agrcement was written in 1989,
Mr. Foster became obligated to lend CHM $350.000. Mr.
Mims testified that he intended that CHM would use
equipment vendor financing. but there is no documenta2-
tion of that intent. Moreover. Ms. Ilatcher. who certified
the applicani’s financial qualifications to the Commission,
said that she did not intend to use equipment financing
While CHM’s claim of equipment vendor financing can-
not be credited. its certification would still have been
warranted if the bank letter expresses reasonable assurl-
ance and Mr. Foster could provide the loan he promised.

52. Skywave and Texas. Ltd. challenge whether the
letter from East Texas State Bank could legitimately have
been relied on by Ms. Hatcher hecause she had not seent
the bank letter when she certified and hecause the bank
expressed only an intent to consider the loan. Although
Ms. Hatcher had not seen the letter. she was assured by
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